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High Tribunal! 
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I do not regard it as my task a 


ζΩ 


Defense Counsel for the SD 

to prove that ¢rimes which have been proved were not committed. 

Far be it from me to palliate injustice practiced in any kind of way. 
in the proce dings acrins} the SD, wo are not concerned with 

whether individusl persons must be punished for crimes committed: 

it is mud moro important to determine whether, according to the 

outcome of the evidence submitted, a circle of 3,000 officially 

active persons and 30,000 purely honorary ofiicc-holders, who were 


collected under the designition SD in Offices III 


y I 


can be 
declared criminal, 

I have to deal with this question alono, I havo to prove whethcr 
the charge mede against the SD by the Prosecution is justified on 


+ Ja AN «-- ἦ "d la qu» 1 * of”... * . * 5 e E . ^ . 5 = = ^s 
vno basis of the Charter and, S0 iar as this is admissible according 


to the Charter, on the basis of international law, national laws, 
and the basis of law developed from jurisprudence. 

1 shail first of all take a stand on the leg l problem, in order 
to discuss in the second pert of my prosent:ticns the factual circum- 
of the evidence. 
itself into two sections 
In the first section, 


i discuss thc gucstions arising from the 


law itself, in the second questions of procedure 








oniz"tion or groups can be declsred as criminal, (Part E) 


ΠΠ 


SD - DR, GAULIK 


I 
1 
— e e 9 


in the moterial legal part I shall 


l.e investigate the concept of th. orranigntions and groups in 


\ : . . ^" . . . - 
^j wast prerequisites must be complied with in order thot an 


2, what conclusions can be drawn from these confirm: tions. 


T. Cts C ond D) 


Sinelly I shall investirate 


c; whether the basis nulla poenn sine lege is opposcd to a 


ntencing of the SD. (Fert E), 
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1 " Mein Pe rt b 


Pert I ^ 


1) I stert with tho explo netion of the word "SD", Soeurity Sorvice. 


This word hed no wunoquivocel moening. By SD ono first understood 


b) Cfficos IIT, VI and Vii 
Thogo woro, et it is shown from tho intorrogations of tho witnoss HOEPPNER 2 
[ο complotely diZ:^ront unions of porsons. 

To a): To tho SS formetion 5D belongod all persons who wore mombors of 
tho SS or wero cendidetes, end who were empityed with tho Socurity Police or 
with othor siriler Folico org^nizetions (o.g. custom frontior protoction) or 


with the SD Intelligoneo Sorvico. This cc topretion SD had no tasks and no 


Durposo. it α--ηγοϊβοὰ no sctivity in orcor to {11141 n common conorel purpose 


4 
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Tts ronocrs never mot for 5, common sorvic? or ot otuor conor-l ge thorings, They 


lecked eny foeling of soliderity, 58 they sorved indopondontly of oech other 


It was varoly e mettor of 5 rogistcrod combine tion of SS members end SS 


m^ ^ 3ο ^d ^ — PE ~ ^. "51 
cendiartos of corteain profossionel groups. 
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1) txronseript of commission of 21 Juno 1246, Page 1607, 
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tronserint of nooting of 1 August 1240, LABI 14489 pp, 14561 
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TOMPENER boforo tho commission and boforo tho Tribunal montionec 
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The members of this SS-special formation SD wore the 55 uniform 
with the badge "SD" on the left sleeve. Their different branches 
were thus not outwerdly distinguishable. 

To b): Offices III, VI and VII wore the home Intelligence 
Service, the foreign Intelligence Service and scientific reseerch. 
They were the SD offices in the Reich Security main Office (RSFA) 


wiich was founded in 1939, in contrast to the security police (Sino) 


offices IV and V. Office VI was united on 12.11.44 to the nilitary 
1) 


^ 


Counter Intelligence of the united German Intelligence Service. 

There was moreover the Reich Security Service, which was again 
mothing different. The Reich Security Service provided the guard 
for leading personalities of the Stoto. This unit did not belong 
to the Reich Security Main Office end wes also not pert of the 55. 
The Reich Security Service was under the then brigade leader 
AATTLICIUBLS. whose immediate superior ws Hin Loi. 

3. Offices III and VI of the Reich Security Main Office, the 

home Intelligence Service and the foreien Intelligence Sevice are 


. = τυ τ = - e 
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Office VII, although desicnated as 


2) 


sether with offices 
III and VI, is not indicted. 
Then speaking in my further statoxents of the 52, I only nean 


by this the indictec offices III and VI. 
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Όρο. SD No. 1 - USSR 120, 
affidavit SCHSLLENBE-G, SD No. 62 


ζο 


iinutes of Commission of 23.7.46, page 3344 (Gernan) 
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Devartments III and VI of the RSHA were not organized until September 


In a formal sense, therefore, the Prosecution can only refer to the 
period which hes elapsed since that date. In contradiction to! this, 
however, occusations have also been made against the SS relating to the 
time before that. Therefore, against tho formal text of the indictment, 
I shall also make the time *efore thet the subject of «ay speech, 


3) Devartaents III and VI were not indicted seperately, but as a part 


———À 


The Frosecution, therefore considers the SS as an or 


group within the meaning of Article 6 of the Charter and th 
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το decide this cuestion requires a definition of the terms organi- 
σ-1ον and rouv within the nesnis; of the Charter. 


The Anerican end the British Prosecutors in thoir fundamental speech 
of 28 February 1946 considered the following conditions necessary for the 
l) ἐπ alliance of persons with an identifiable relationshin, 
2) a collective general οασοοδοι 
ὁ) tao voluntery character of the alliance. 
On this definition, which is also in accord with Germen juris- 


* 
prudence (Juristische Rundscheu 1028, ozge $83), I shall base my further 


EJ 
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ision, therefore, hinges uson the questions, as to whether 


LI 


tnere existed »vetwe2n 5S and SD: 


a) en identifiable relationship, 
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Ὁ) a collective general purpose. 


For the period up to the end of 1933 and beginning of 1934 


must 5e answered in the affirmative. To thet ex 
to the statement of the witness HOEPP YER. 1) 


arsunents of the defence 


fundanental statendnts for this period. 


For the Late 


co 


enswered in 


thi 


tent I refer in particular 


unsel 


shall in consequence make no 


the 


of 


It is 


r period the question as to whether an identifiable 
relationship existed between the SS end SD must however be 
'. δ 
negative. 
Tag Main Office for National Security was not one of the of 
the SS Supreme Command, as has been esserted by the Prosecution. 


also not true that the Mein Office for National security was a 


4 


of the SS. To that extent the Prosecution contradicts itself, 


ecret State Police, which vw: S Department IV 


^ 
mis 
- «ἂν 


th 


nal Security, is not indicted as part of the SS, but separe 


=- 


e Main Office 


ince the 
or istio- 


If the assertion is made in the Trial Brief eceinst the SS, page IX, 
that the 50 was an espionage division of the So, this is obviously inasfar 
es a division of the SS is meant, a case of confusing it with the scparste 
SS formation, SD. 

There was no supreme coxrrion command over Doth the SS and SD after 1934. 
l) Transcript of Session of 1 August 1946, page 14492 (Gernen) 


2) Witness KRAUSE, trenscript of commission, page 2748  " 
! CEILTECKÉE " t" " i" 2675 n 
" REINECKE transcriot of session " 14772 j 
" v.E3ERSTEIN " ἷ n " 14870  ' 
" HAJSER " tt it " 14700 " 
" HOEPPINER trenscript of commission, 
" HOEPPNER  trenscript of session, n 14498 τ 


oD affidavit No.32, 


óð, 27, 
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5) Trial Brief against Gestapo and SD page 19 (German) 
4) Trial Brief against SS, nage 8, witness HOEFPNER before the 


commission and SD affidavit No.23 OHLENDORE. 
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The connection between the SS and the SD required for the con~ 


ception of Organizatión" was not created by the person of HIMMLIR; in 


" 


nat case this obvious connection must have existed with the police 
1} 
4j 


4 
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and would have existed even with the reserve army since 


9 : 1 
“+ 
elo uw 50 


It is true that HIXML/R strove for the amalgomation of tho 55 
N 
e) 


SD and the police by creation of a State Defense Corps, Here, 
however, it is the question of future plans which have as yot not ma- 


3) 
terializcd, 


This required connection has not bern created cither by the Higher 
Ss- and Folice Leaders as they had as a metter of principle neither 
lor a disciplinary directive right against the members 
of the Offices III and VI, 
the reauired identifiable relationship for the conception of tho 
Sanization could not have cristed since 1934 for the simle roason 
that only 10% of the chicf and honorary memo rs of the Orzanizetior 


SD voro members of the SD. 90% were not members of the 55 and did 


- 


dia t " . } ems . n E be . a 
not wear the uhiform of tho 58 “pccial Formation SD with the insignia 
5) 

"^ " " A . — 

SD. During the war about 50% of the SD were women. 
Aside from the required recognizable connection between the SS 

nr in ^ er a P > " ~ a T B . e 

anc. the SD thoro was alse: missing since 1934 a collective vcncral 
ad 


purpose. For this I refor to the testimony of HOTEPNTR 


— —À — À—— ee € — — —— —]À 


V ‘itness HP PPNTR Minutes of tho Session 1-8-46, 
page 1450 and Commission Minutes (German). 
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ὕποθθ v. Eberstein Minutes of the Session, pore 1464 


KNER Commission Minutes (German). 


eee o 


Wetmnaa ΩΙ D [5 / s W 
5) Witness HOZPPNER, Saecion Minutes page 14409, Affidavit SD No. 32 


Gi Wetna ας ; Mes . ΛΕΡ fidavi 
ο, ΗΥΏΘΒΒ roeppner, Session Minutes 1-8-46, page 14500, Affidavits 
SD Nos, 27,32 and 83. 
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εσοοτά {ης to srticls 9 of tho otetuto. τος this period the 23 cuo 9D were 
"S NOT ae ee $ we e $ y^^ : ϱ f^ ο.) ^ - la ϱ» cade (m -ᾱ- ἡ. - 
no longer united in onc orgenizetion &ccoruins to the statutes 
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Dii tho SS ond tho SD forn a group during tho period efter 1954 
éccording to article 9 of the 


πο 


r bo doubtful whether tho logisletor really intcndcd to make on inporti 
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34 P . Camas 4 2s ο ολ. R E aea AUN ee να, ΝΡ 
Ql 3 inecticn fr Ve dod M^ e e.c T “- int e db TLO ve DC bv. CG.) G: L AD C Ὁ deb M E -> -> 


wording of article 9 of the Statute could speck egeinst 5 distinction, t 
scys there thet Groups or Oreenizations can bo declercd criminal Orecuizer 
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The £rosoeuticn has stated thet the concept of the Grcup 15 vw bc Ὅσκο 
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fron CO. Lak n τς. Ce 4O.l GA ILE n | Lis: tas ος NCO IF DO lod Sd Sonsc should DO usca 
os - C £ 
ecord 4 t tc C ün 11an^ r7? VE "iam 11 is " lu ος. lv on e] l ^ 1153 ἡ " "^ 
Φος V ^ Liit, c e às di» V ἃ, ὦ, LA 2 C. Cw Wen ww -- M age «2 e. ++ awd i OC uo em eet E Vu dod Ua dele Vy η 
^ T * fa . - =. ` . * € la on > mn 2n aon ^ »- m wee ELA n 3 4 M ϕ 
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c perty, en éasscocieticn. 
{ΓΤ ` " yan t- * o deian - να o be. e` ” + 3 3 an ; 4 [η ^" ^ ἄν bm 
the Group is pert cf tho Crgcnizction according to coron uscgo,. the Group 
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thercforc, is tho subordiacto concept of the Orgenizction 
9 - ^ 6 4 » € ο P S dela -- = ^ " 
o & resolution cf the Goman 


in this connection.I should like to point ς 
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Supreme Court of the Reich of 8 Mey 1922. In this resolution it has been 


g η 1 ln 4 4 a5 4* ^ Τη "mt "^ m 3 ` : T ` e $3 - - =r - ‘an | -~ ka | 4 v 4 - n a --5 -] "ow 7 
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miry mers ^ An T = Ce ee pee APTE, ea a of? ^W mm 9^ ρητά κ.ε. » — Φα. «5 ο η 
cin may be singled out from tho nenbers ci arge τς jority of porsoas whe 
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2) Logcl iod y Publiectic i 1925, cogo A63. 
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occur perticulerly if tho lergo mayrity of persons pursue : 2pprovod 











1 da ΟῚ 108503; 
eins with approved moens, pert of tho menbers, however, (perhaps without the 





others being informed of it) united themselves for ectivitios wh 


ad Sf + 


further the genera1 Bins 


pi. 
[5 
E 
É 
ιο 


hibitod wey. 
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Article 9 of the Statute, taoroforo, might be oxpisined as 10 lows? 
We cen declere es criminels 

1) an Orgenizetion or 


2) e Grow as ~ert of en Orgenizstion 














r «A Ge sa nizati ~ 
Result: Since 1234 tho BD wes not vert of the SS as an Orgeenizetion Or πὶ Group 
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eecording to Article 9 of tho Stetute. 





1 Arn 19,0 $ ^. mmr ae 4 Wr Itek; 
they two sonorete Orgenizetions ece rding to tne Stetute ? 


. . 1% 5 la 5 -. ο -3 η at Cc 
Tho Offices III snd VI hed neither Midentifieble roletionsiip nor & collective 
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1) Yitness EOZPPHER, Protocol of Gommission of 21. 6. 46, Page 1611, 1 serip 
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On the b2s is of tho pres.ntot/c3i f evidence it con be considered 
ctivitics and methods of offices 
ffcront ones, 


upletely 
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T t n^ τα ` an de ^^ 2 3 - na 2 UB . e " * - . - 
μον me point out in tnis τοςρθοῦ t.ct this juridical standpoint coss not 
tally vit; German jurisdiction, Ina *ugment in 1928, the German National 
Court reguired for a society, which corresponds to the Charter's concept of 
^ X 
an ore: Nass tion tha volunt: “τ; r E 
ως 2e volunv-^y, contractual reunion of all members. 
I leeve tne question undecided as to whether an orgeaization can de 
ιαπ αγιος « nss atk UC ^ mps ; 
considered as existent when a s.l percenteze of the members did not belon 
to the society oa the Lasis of a vo bary contrectusl reunion, because 
such is not the cease with the SZ, 
e C€xanin^tioa of evidence Las revealed thet durinz the Wer, the 
membership of e c^nziCereb?e po Y. Of the members of tho SD was not 
- η "s +- - ATO £X σι 1 m es 1 A 2 2 . 
youuntary but wes based on a legal ordin:nco, either on compulsory service 


or energency se^vice. I refer to the ie»oosition of ihe witness HOB?PPYSR, ~ 
^ la ater “ο ^ 7l 1 diu ` t A pm ^ "sm dd » 
wao revealed that during tio Wer an estimated 50 to 60% of the members be- 
f de m AA cr 7 T~ 15 a ^ S 
longed to the SD by virtue of a legel ordinance 
Trese stateme t nro c 2 1 4 Fal 14 g 
LESS SULAtre&mMents are < portec. DY the affidavits whi ο CLISCLOSE on an 
ey n5 LE e ΄- va" 9 . ^ 9 - δι 
averag ιο Samo percentage or tho mos: wide vy ditZevent services, 9/ 
Tc 261777: NEL A 1 e ἃ J 
t moreover, refer to the cel'ective list of affidavits submitte Dv on 
the οὐ όσο 
ti" ^ 7 uocem r. ra ci i . 2-8 
ins Legal prescription on which co. ipulsory service end emergenc 
ao m. que E zl 3 ~ C , 
service were besed since 1939 ars to .e found in Document $ -69 submitted 





ποτ παμε, . ^ i ` 
1) Juridical Gczstte 1928. Page 667, 
Ce a4 -- iles, . ; T . - 4 ΓΦ 
2) Session Trenscript Page 14507 (Ge en) 
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reproducing the circular of 16 .ctober 1940 in the text of thai of 
l July 1942. It is exoressly stioula'^d in this circular thet as emer- 
gency headuuarters the SD commands cen demand that replacesents ani 
reinforcements be put in rsadine:s for them. 
likewise, withdr- wal wes nət possible during the wer for th sc 
: ΠΡΙ E 1) 
who joined the SD voluntarily. 
It is therefore not accurate when it is »roucht forward by the 
ς 2) 
Prosecution that menbershin of the SD was voluntery. 
C;nsceq^ently, on the bas*s of ihe juridical standpoint »rousht 


forward by the trosewwhion, Offices II. nd VI cannot, for the tine of 


aA ^ A 1 ; - - ^^ A 5 $^ 5.4 “ * : z 
war, be considered as organizations as conce? sd hy the Charter. 


Neither were they sroups in the sense ^f the Charter because for 
the group as part of the or;snizetion, the Έ8ο. 18]. features of ths >rzani- 
zation, including free will, are nec ssary. 

As a result, the foll- ης can therefore `: concluied: 

"AME M fuerebios. ig ED vos párt of the 55. 

ϱ) In the period from 192s 19365, the Hone Intellizence eni. 

woe Έτος intellic ον 656 sep vate ovzenizetions. 


ὁ) During the tine air 1929, they were not organizations 
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or groups in tne sense of the Charter 5eceuse the nezoorshlp | 
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tT 3 larce pars of the Lii-Ders was hased on lez: aL ordinence. 
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1) SD Affidavit 3c.?2. 
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) Trial Brief sg^ vst Gestapo and SD Peze 19 (German). 
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Consequently, for this rsason alone, Offices III and VI cannot, sirce 


1939, 5e declared to be crininal organizations. 
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I now come to the question of wist characteristics an oreanization 
must nave to be called criminal. 

Le «πο rrosecution has submitted that the orvanization 

a) must purguo a purpose walca according to the definition of Articl 
ο of tne Charter la punisneable, ΟΥ 
b) PUTS UO LlLesitimate PUrpo sea throu n meang which accord ine tO Artic! 


ó are Lieble to punishment. 


A furthor requirement accordin,, to the “rosecution is thet the guilt 


1 


of tne mombers be esteblished " this means the members must heve known th: 


tho organizations pursued &áoele termed punishable according to Article or 
Le 15] eto E Ot lg t rousin meang ται. | punis Lé ble accor lin, to Article ^ 


C rover, in the submission of the Prosecution an organization con be 


doclared cri;inesl also waen not all of its members knew about t.o puniece^nable 


"hig 9| inion cannot be agreed tr. 

Professor Dr. EXER establi ued in detail and convincingly in his fina’ 
pleadings for tho Defendant JODL th: Ὁ the action por se ig not a crime 
but that suilt must be there also. Without guilt no vounishment. Going 


furtnor, Lrofessor Dr. EX"ER has oeatsblished Chat this principle can algi 


und 7 Oreizn decision. In so far 


|l; #rocecdines, session of 260 -obruary 1945, peges 5188/5190 


"5 . 1 Y^ jà ve " : kà : 
2) zrocoodin;s, session of 26 | ibrunry 1946, peso 6196 
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1) 
I wish to refer to those arguments and in that connection I merely 


wish to point to the American law of 28 June 1940 previously mentioned 
which the Prosecution cited as an illustrationiof the fact that 
organizations can be dechkred criminal. This law demands explicitly 
the knowledge of illezitimate soals. 

Also for the English law it is a ecneral practice thst a person 
can not be convicted by penal law unless it can bo proven that the 


2) 


guilty mind (Séhuld) was involved. 

tho argument of the Prosecution that knowledge on tho part of 
some oZ the members is sufficient for sentencing the orgarization could 
be upheld if the lang guage of lov 7ο. 10 were different, in other τ rds 
if by reason of law No. 10 an .Westigation wore provided to dotermine 


whethor the individual momber haa knowledge of the incriminating goals 


ond activities of the organization. 


this is not the case, however. Law No. 10 provides conviction 
of cach member merely by reason of the fact thet_he belonged to an 


organization which has bocn decinred criminal. The members can no 


longer argue in ssibsequent I %cecdings that they did not know of the 
criminal coals and purposes, The Opinion held by the Prosecution woul 


.-. 
C2 


thus mean that in subscaucnt proceedings persons will be convicted 
enu ere re C U OU. 
who had no Knowledge of the criminal goals or activities. This would 


- eA ene ------- eee 


be contra ry to the fundamental 


1) Fins. pleadings:Prof,. Dr. Axner, for Jodl, pages 100 and 105 


sh | sa 1 S s 3 ry . ; 
2j archhold, 30th edition 1988, ^^go 23 - Chisholm v. Drulson 


rye "^ ! - =p πω 
an WeDo Le 735 =m 58 LedaMeS, Wwe e NIV. TWOSO, 14 Cox Om 








rmm 
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to the principle known to penal law in the entire world -. Dreviosaly 
referred to by me - according io which the proof of objective facts 
is insufficient for conviction and that the presence of guilt (guilty 
mind) must also be proven. In view of thés and since subsequent 


proceedings will not à 81. with the guilty mind it is imverative that 








tne guilt of all members be established in this trial before the 


- 
ον P — — P —— € ———J—— LA 











International Military Tribuna’. Onl 


nas been established could + > organi 


a part of the organization be declared criminal. 


Å- —9À 














2) The guilty mind also includes cognition of illegelity. Also in 
1) 
this respect I should like to refer to Prof. Dr. EX ταῖς argumentation 
whereby he este blished convincingly that every serious crime -- and 
Oily scrious crimes aro being tried here - does not presuppose the 


cognition that something punishable is being done but does presur ose 


the knowledge that it is a crime to act in that manner; that the 





perpetrator must bo cornizant of the fect that he commits an 
infraction of law, or that he ies acting in & manner considered 
naturally wrong. Prof. Dr. EXNER also has established that these 
princivles prevail not only in the German penal law but he also cite. 
a number of examples from the English law. 

in other words the members not only are required to have known 
the goals or methods of the '"'"nizations, which would correspond to 
the facts with which Article 6 is dealing, but the members must also 


havo been aware that nes) goals or these methods are illesal or in 


—— à Á9À— -. - - eea — —— ------- ο. ο 





any case contrary to law. In that connection, on the orther hand, 


the question arises whether tis cognizance 





1) proceedings of session of 19 July 1946, page 13517 
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must have boen present in all members or whether knowledge in 
some of thon is sufficient. Because - for rensons which 1 ^lrc^dy 
expi^incd - only he is lizble to m”._shment who was conscious of the 
illcz-lity “nd beciusc this consciousness con no more be cxzxamined in 
subsccuont mroeccdings it must be csteblishced in these proceedings 
for all members for otherwisco those membcrs might be punished by 
virtuc of Low No.10 who did not hove this consciousness, 
lo renounce the factucl criterion οἱ the co;nizganecs of illegality 
would noon that the doin^nds made υπο ordinary mounbors oro unduly high, 
the cognizsnes of illegality may be absent even in the ense whore a 
perpctrstor executcs ^n order ,ivin hin, 


The provision of article 8 of the Charter merely clininstes tho order 


^ σι 2 EVE. Αι LET Uh Eo A n dis aed de e ἃ n cR E cd a5 de o L $4 Pu «μαζι eh 
as a roncral roason for exolusion rom punsihncnt: but it is possiolo 
Ne «πο ο — A NE An ND. dp tt mo ae t m - -θ o 9 “ο --- ee 


for 2r ordc2 to oxeluco the co;nition of illczolity in the indivicusl 
c-sc,. Ho who has rocojnizua the ille, ality of his action cannot - 
according to article 8, justify himself throush refercnec to an order. 
In ^ casc, however, where a person .^nsiacrs his action right cnd logal 
by virtuc of ^n order ,iven him he must be oxonorotod,. Provisions of 


1 


4. 4 ^ ΄ ~ i? b - (o - " - ~ ΄- - -«-- 4. X 2 Ar ον. οὗ E e ~ 4- 1 ` 1 - ^" wer, 1 
article 8 of tho Charter can have cuiy this moaning ond this intorprototi 
m. ; 24 m3 . τς 2 ΄ - κ. E 3 P» : ο. A 2 * — . I e ; P = 2 - - - "^. 
the question vhcthor appeal py virtue of cn order reccived fron 

1 πρ 1 δα | Ra ^ 3 m = psa - P “j 4 p : = : E + ^ p. 3 : 
su»criors furnishes round for exoneration is not loft uncontostoc in 


intornaüet3cod EE αρυκο id artic... 8 of the Chorter ruled on this 


controversinl question thet tho p ""ctrotor cannot meke appeal because 


question in 3ro^bor dotar, 


οθονη ee 


i : MR: UN 3 
la)Gorncr, International Law “πὰ the . orld iar, volume II, page 483 ff. 


* 





- 0019 


of "n order obocycd. This cxpl^ins why I cid not discuss this controversia. 
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All authors, however, wh» deal with this question, presuppose that the 


-< € — — o — O ΒΝ λα ώμος. Ee m P oat ctc mme οὐ P — — — we — — —  üÜà — n se —— — P co Pom tdm 


subordinate has known that the cauer wes illegal and unjust. 


c weet wee eee oi ee aD OR ώμος pem met tm tm e eee -Á — o 


They deal nis with the question as to whether the subordinate, by knowing 


— eee — ee — — — 


——— --- EN ft jie eI» A 


the illc; lity and unlawfulness of the order had grounds for exeupti 
from punishnent. 

st is to 5e eoncluded her: vom that with this lack of knowledge, 
which can also be founded on an order, the perpetrator is exenpt fron 
punishient. 

The French Prosecutor also stated that the order of a superior 
does not protect the execution of She deed which wes obviously punishes dlc 

Lt would lead to an illegical result, if one considered it inad- 
zissiblo, to cite an order as ο" * of the lack of illegality. 

He who carried out an act without an order, would not $e pu- 
nishebvle if ho lacked the knowledze of its illegality. If ho, hcwever, 
commits the same deed on the Strength of an order, he would have to 5e 
punished, if one does not agree with my point of view. Such a nisintor- 
pret iion would contradict thc meaning and purpose of the Charter. 

O-lers can, however, put the perpetrator into a state of con- 
pulsion, and for this reason exclude the guilt. 

It is a general rule of E: 115} Law, that he is protceted fron 
punishien} who has connitted cri: ig^ under the authoritative influence 
of others, i.e, not as a result o^ an unchecked and deliberate intention. 
1) Garner, International Lew and the world war, Vol. 11, page 483 pp. 


2) Transcript of the Tribunal p.< 24 (German). 


3) Archbold, p.20, 4 Bl. Con, 27 : 1 Hale 44/51. 
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According $5 English Law “his protection als> exists in the 
pu5lic relations of society, as, for instance, between subjects and 


the suprese power of the State and excuses obedience to the existing 
1) 
authority if bodily force is exercised or is immediately imminent. 
Thus I arrive at the following result; 


An organization could only be declared crininel, if 


ιο. ο ποτ — à — A "M ee mt m m utt pa m t tg ttt en! ntm onm tts —— —À — — — — 


1) its purposes or expedients correspond with the fects of the 


handled Le ~~ —— — Hn —À . — — IP o — —— ——— IQ — —— ΕΣ eee = C» coo ee o — o o 


a — o n À ey — o σα — P LE m BÀ ee —  —P —À ——— — — — "— mee — — —'- ---- 


2) all members have known t'ese purposes and expedients and 


-~ P — m À PX — oD Re n -— M — — —s o— 0 ee Ut n — κ — i —— g— — M — — — — — M ο  — o — —— 


3) all members were conscious of the fact that these purposes 


mn m ee hee ee — — PLES a a — —— = ee — — — — — —— — 


Were illozal or unjust. 


— — -æ — —À ο M -epu 


l) rch. ld, page 20, 
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C. 

This results give : riso to two further questions: 

l. A legal one, whether the condoznation of an organization can be brought 
into harmony with the general rules of International Law and national law, 
(Part C) 

2. A factual ono, whether the necessary elements of the case can be 

SO 
ostablished at all for all members of the SD and/whether a trial of this 
kind can be held at all. (Part D) 

Before I begin to discuss the legal question, I take the liberty of 
drawing the attention of the Tribunal to the fact that the stipulation in 
Article 9 was not a compulsory rule, but only an optional rule. Even if 


tho conditions are vresent for declaring an organization as criminal, ‘tho 


anne 


from doing this. It may be assumed that the legislators 





pursued a purpose in having prescribed the condemnation of the organizations 
as NOT MANDATORY -- even if all the cc. itions for this were fulfilled. It 
may he presumed that the legisletors who promulgated the Charter wantod to 
submit article 9 to examinatinn under the rules of international law. 

By this the authors of the Charter apparently wished to transfer tao 
jucge's right of examination to tho International Military Tribunal with 
regard to Article 9 - and I expressly emphasize, in order to avoid any 
misunderstendings, only with rogard to Article 9, beceuse in other resoects 
the Charter is a mandatory rulo, “ko International Military Tribunel should 


oxazino Article 9 to determine whethor this rule is a further dovelopment of 


the legal concepts of International Lew and national laws, or whether it 


is in contradiction to these rules. The fact that Article 9 is a rule 


E 
C 


^óreviously nnknown in law should esrocially favor such an intontion. 


question as to whether a formal law is in contradicticn to 
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other laws, cannot be immediately 1 .oked over when the law is issued. 41158 
can only be determined in the course of the practical application of the 


law and after research by scholars,» 


English constitutional low wita its speciel concept of the constitution 


ct 
[E G 
~ 4, 
ο 


does not recoznize the judge's right of examination, The Union of 


Socialist-Soviet Republics does not recognize tne judge's right of 


1) 


n 


m 
c 
a. 


examination either. In France the judge's right of examination is 


denied by the courts. However, the ,..ge's rigat of examination is elmost 


' δν. 
unenimously accepted by legal scnolers. 9) In the United Stetes the judge's 
. nm ^ . g s B Ý ) 
right of examination is generally recognized, 


The courts of the United States have to compere the laws wuicn heve 


been issued with the constitution, and to discover the true intentions of 
both laws. 

I believe that the internation 1 community of netions stands closer 
to the federel conditions of the United States, and that therefore tue 
International Military Tribunal is justified in examining the relationship 
of Article 9 of the charter to tne genera ly recognized rules of Internation: 
Low end elso the law of the nation-l stetes, which, according to tae 


statements of Justice JACZSON ere likewise to form the legal foundation 


χε 
) of the decision. 


Concerning Article 9 of the Charter, it rust be edded thet it is a rule 
unknown to the previous laws, I ously be presumed and undoubtedly 


necds no further explanation, that tno nations waich promulgated the 


of 
Charter wanted to develop further the basic conc ts/the prevailing 


Interna 


>= . ~ = ' ^ m oc L r* £^3 «| ) c 
Russian Stete Law (Grundssetzo acs 


1) Timaschew, Basic Principles of Soviet 
Sow jobrussi schen S$t^stsrec:.tes,) 1925 

2) Berthelemy in the Political and Parliamentary Review (Revue Politique ci 
μήν μη 1925, Page 357,¢@.2,Hondel, Jurisdictional Control of the 
Constitutionality of Laws (Controle Jurisdictionnel de la Constituiiounelii 
de Lois), 1928 

3) James Bryce: The American Commonwealth, 1924, Page 55 of the German 
transletion by rrofessor J. Sin or. 
Dr. Freund , Professor of Lew et the University of Chicago: 
Tho Public Lew of the United States of Americe (Das Veffentlicho Reeht 
dor Vereinicten Staaten von Amerika, Page 68 ff. 


Ag . oy, 
) see pag 
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tional law and bring it into a legal fcra, and that in doing this they 
completely lacked any intention of placing themselves in oppositicn ` 
to the rules of International, Lav. 

All ritten lav, however, requires to be zone through and revised 
carefully and in a scholarly way so that a reasonable application in 
practice will be possible, Only in tiis way are the Courts placed in a 


position to reach verdicts which arc really in aeccrdance with the facts, 


The International Military Tribunal, thercfore, on the basis of 


In this connection we have to start from the lege] significance of the 


organization can be criminal. 
Ma ) ο NN , T3 | ΤΕ 1 e c euo] ‘ ler P baa Γ * $6 rrr p, / (335 3 702 Mot 
The rule of Article 9 varies basically from Cpininal Code for Or*aniz::t 
22 


(Verbandsstrafrecht), as, for exanple it has been introduced into Enzlish 


law by Section 2 (1) of the Interpretation Act cf 1889. 





rr. .. ον eges γα οἷν ἃ. = 4- Y 2 m es udi s Pr. - {ο}... : 

The punishvent acccrdins to the Criminal Code for Orzsonizations (Vere 
ie T Ἢ 4 S ^" ~ " LEA νὰ ^ 1 7 ^ + 1 p f » E- s L ᾽ 4- E ^ | Μι 
bondsstrafrecht) is directed at the reanization, According to Article 9, 


the sentence ean no lonser affect the organiza 





la α .- - 4 eS s l^ (oN 3 + 1 sy ("7 T y^ ^ a é T 4 - "ν 0. mn «ric ΠΙΤΥΤΤ CYT UNITA, T "PE, v 3.2. 
been dissolved in the meantime and do not any lonzer exist, THE SENTENCE I3 
= -p — a eq ap teak -- b ^ - - ^1 ML T^ ] - -+ a peman e ^ "e "~ M a e - ͵ “5 1 a D τ zi * - "n 1 τ. 
i LEE E ib C LED Ag IN SL our IN D VIL oad, AEA Diu , because Une Veraie τ ‘ t nc 

. 2 -- 1 ^ Y. M " 14 € -- ΖΝ pan iu " , 3 M D pm 4.1. F^ ^ f σα, T f 17» 7 I 
Court is the basis for the subsequent proecedinzs on the basis of Law No, 10. 
EE "η" ων” SL EE ο —  —— e c5 —— —À —  — — mmm ee ----.-.-- —— ee 


Two further important differences must be added: 


1) According to the Criminal Code for Crgsnizations (Verbandsstrafrcecht), 
and also according to the eripisal Sete fer Crountenticns ϐ TE 


recht) of English le, i» :rticulag no imprisonment (Freihvitsy 


L) Pharmaseutical Society of London and Provincial Supply Association 
5s ADD Case 357,369} ο ae EC- 2a Ve Great West Laundry Co, 13 Manitoba 
66 ο ReVeCory Brothe & Co, Ltd.2 eo Be C10, ( Archbc 10 ee Par | 
2) Pearks Gaston & Teo ve Ward (19 » 2. KeBs 1,11, Channell, J} 71 Le3eK.B.656 
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The sentence according to Art. 9 ought to show nevertheless 


the basis for the inflicting of prison sentences and even of death 


— — "MÀ —t':t ao 


sentence which are contain in Law No. lVe 


2) According to the corporate criminal law of the Inglish law, 
1) 
no crimes and offences can ^. prosecuted. 


If one lsoks over the English course of law, we find that 
corporations have been condemned only on account of excesses, especial] 


on account of neglect of public obligations, e.g. failure to repair 
2) 
streets or bridges, althouch Similar obligation existed, blocking 
3) 


a strect by a railway company, or on account of publishing a libel. 


Ihe subject-matter of the orocecdings of Art. 9 are on the other 


————————X— 





1 ^ m 4 4 " 
nang maior crimes, 


Article 9 of the Chartor does not mean, accordingly 





introduction of the corporate criminal law into the international 





criminal law. 
A number of foreign laws have been intro.uced by the Prosecution, 


according to "hich it should be permissible to declare an organization 


criminals form the American Justice, the law of 28 June 40 and the 
4) 
"California 4ct"; from the Jnglish law the "British India Act No. 30" 


of 14 Nov 36; from the Fren. law, the law of 18 Dec 93, Section 263 
of the French Penal Law Code, Section 1 of the Law of 26 Aug 44 and 
τ log " i : a4 γη e P ^ i^v nom 3 A 

eo Logai decisions from the Hussian law. 


Further German laws were citcdi 


1) The decisions of Α Ὁ. 128, 129 of the German Legal Code Book 
18701, | 


the law of 22 Mar 21, 3621, 1921, P. 285 5) 
iN : 3 A. ολη ra 
óð) the law of 21 July 22-1631. 1922, P. 585 





σσ M κ —— — —— 9 


1) Pearke Gaston & Tee v. Ward (1902) 2.K.B.1, 11, Channell, J; 71 
nace 65 

2) Birmingham and Gloucester Ry; 2 Q.R. 47; 9 C & Ῥ. 469, 

3) RB.v,Great North of England Ry 9. Q. M 16 L.E.m.C. L.5.m.C.D,; 
Att, Gen. v. London and North West ἂν (1900) 1.Q.3.76 


) Statutes of 1919, Chapter 168, P. 231, 
) Page 5181 of the λαβή κα transcript. 
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In this connection it should be noted thet ^ccording to sll of 


these lows only individual persons may bo prosecuted and that in the 


procecdin.s acninst the orosccutc . incivicual persons is witnout local 





the members not prosccutcd τως it thus c^nnot 


Or st 





shod that the org^nizotion has ο crininal character. it can 





} namie neMn d ee EE, DEAS m δρ "T t APA, Ox Penso οὐ sha 
bo thorcby ost^blished in proceedings ag^inst some menbers of the 


union thet tho or;^nizction pursucs cims contrary to law ^nd in à 


AL 


subscgucnt proceeding ^;'inst other members this question 
- ο $ «ο. ο) 
denied E 


Crs 


The lack of oxteonsion of tho jurisdiction of low to cover the ποπ 








not prosecute? is nevertheless ths decisive factor which ciffcrentictes 
thesc laws from Point 9 of the C..crter,. 

The docision ^ccorcin, to Point 9 of the Charter is, in contrast to the 
1:19 cited by the Prosecution, |; adin: in tho proceedings Sgeinst the 
incivizu^l nonbors before the silitsry Tribunsl, and incecz the 
sSontoncin; of the organizations throw h the International militczry 


not only the cffective confirn-ticn of the objective 





facts in tho essc, but furthorno;. m effective confirmtion of uilt 








fcr vll tho mombors, ^s woll ^s consciousness of tho violation of 
the low*, i.c. δ legal efficacy of 5 nithortóo complctcly now 


sicnifieo^nec in penal low. 
The opinion ^ecorcin; to Section 9 de2ls noithor with the further 


levolopnent of ths corvorste low, nor with the sontoncing of in-ividu-l 


persons boc^usc of thc nomborship in ^.cririnol community of persons, 


L2 


but with «= judcment of colloctiv: menbors of the orgj^niz^tions, becuse 


| 


the ossentinl facts havo been ἐς: .rmineó juricicislly for the collective 
monbors, which form the basis fo: the lator judgments in the 


procoodin:s according to Low No. .Ο. In tho subsequent proceccin,s, 


the question of the membership c^n now be tested slsos In other words 
hc are hore concorned with a eciiective judg ixdguent oF c collactive memoers 


of the orecsnization. 


+) ef, Fare Zi 
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What is the attitude of international law scholars toward the question 


of collective condemnation. 
ihe majority of the Americ: 1, Eneliah and French international 


law scholars reject collective condemnation as ‘arbitrary nnd contrary 
1) 
to the clementrry primiples of justice", The well-known teacher of 


ntornetional law Garner states righ tly that collective condcmnotion, 


even if it is evplicd in the mildest form, necessarily indlucos thc 
2) 
punishment of innocent persons. Garner further rocs on to Sxplain 


tact for this reason collective condémnation shoul 
F . IL 
ουσ juct mensurcs would serve the same purpose, the Fronch legal 
scholars Bonfils and de Mertens have condemned the basic principle of 
collective punishment in detailid discussions, and expressed the hope 
4) 
that collective condemation wo: ^d disappear altogether, 
m . * . 
these statements show be : veed to in thoir full extent. 


In the proceedings against the organizations past crimes aro to be 


atoned for. In order» to achieve ‘his aim, however, the indiroct way of 


n 
2 
tte 
= 

Ω 
5 
UT 
53 
B 
H 
j 
«ἡ 
o 
Qu 


condemning the organizntions is not necessarv, Thi 
by instituting procecdinzs agains individual persons whor porticipated 
^n those crimes, as was also done in 5 large number of cases, 

ON THT BASIS OF THT CEITRAT. BASIC LEGAL PP-NCIPLES ΟὟ INTER. TIONAL 


Vee mn m ee © 


ur: ANS MANU tee fetes C NEUTRA Du SAI 
LAY AND THE NATIONAL LAYS OZ CIVILIZED STATUS, therefore, use should be 


ρα c 1 + » ^ . ` ^ * ^ 
ye C T A f^ Tr 1r Na ie "^ - ^ «x 3 - ' ^^ — m y 
mae oi the optionrl rule oi _erticle 9, end ono should retrain from 


m m 1 Ar ` 1 ΄ E 3 $ m ` ὟΝ um $ $7 
declaring the recused orsenizations πε criminel. The persons rcpsonsible 


— — e —D——. "Usi ΕΝ —— s. — — a — "— - 





io- the crimes can bo punished in individual procecdinrzs. 


- 


T fx CVM y m ,- ^ n 3 "AT .- P r 

1) arnor, International Law and the Vorlà jar, Vol. II, page 154 

2) " ! E UN ti tf Π I" " " 3161 

2) ! ! " T T T T " " t 16] 

1 Ld ^ «^ v. ! . - ᾿ , f . 

4) J3oniilgy Droit Int. Pub. Sec, '224, and G.F. de Martens, Traite do 


Droit Int., Vol. III, Page 265, 
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D. 
There now arises the other questions whether it is at all 
possible to :stablish in this trial the wquired factunl characteristics, 


To do so would appear ir ‘sible and not feasible, Even tho 


E~ 


Na 


proof 


Ἶ 


thet all members of SD were informed of some of tho criminal 
sonls would appear impracticable. the guilt (guilty mind) enn always 


9c established for one person only. All guilt is bound to ^ person. 


If many persons participate in an offence or a crime the judge must 


cxamine the entire group of persons involved singly, in order to 
dcternine guilt, innocence, complicity in a concrete ^nà well defined 
m^nnor, 
It scems entirely impose 316 however, to determine that all 
mombers were cognizant of the illegality and unrichteousness of the 
20° 1s and tasks, 
In this connection we must 150 examine whet wes to bo tho stan- 


dard for members of thc SD to determine whether thc zonls or moans 


vor illocsitimate or unrizhtecus. According to the Germ^n law in force 


A— + nen eee 





while the organization was in xistence those gonls and means were 
Q, as I shall show in the section dealinz with facts. T+ may 
be conceded that the Gorman legal measures conflicted in part with the 
provisions of International Lew and thet therefore goal and methods — 
while not illegal according to the law of the “German Stato and not 
whone-can nevertheless be considered illegitimate and unrichtcous -ecad- 
ing to the concepts of Internationnl Law, But this is not the decisive 
point, hat counts is whether the members, that is nll the members, 


have rocognized the 11191107 and unrighteousness of go-ls and methods 


-----. 





«ος vore leritimate according to German laws. 
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The wellknown teacher of Ir'.^ nal Law, OPPENHEIM has stated 
that the Law cannot demand that an individual can be ounishod for a 
1) 


deed which he was forced to commit in virtue of the law. 


If the best known, teachers of International Law cannot agree what 


right and wrong, can one demand from ordinary members of the Organizations 


that they recoenize it? 


the capital crimes which were discussed during tho trial, for instances, 


he annihilation of the Jews and the unhuman treatment in the concentretion 


camps, require no discussion as to right and wrong. ‘he organizations, 
however, are charged with a great number of punishable offences, and th 


question erises whether 
the perpetrators general! and 


2. furthermore ell members, knew of the injustic> and 


end can be enswered in the affirmative without more adn. 

The decision is very difficul. -s to whether just the acts committ 
during the war were recognized as illegal and unjust., In pesce tims 
everybody knows that he must not kill and that foreign vcroperty is in- 
violable. These acts are however pertly justifiable in wertime. 136 
soldier can kill the enemy, The confiscation cf foreign vroverty is 
pormitted under certain hypotheses. The individual who commits the 
deed and beyond him the members, ` ve therefore only the consciousness 
of illegal acts which have been cummitted during the war, when they are 
aware of the limitations which ars set Ly law. 


oee À— À omo m ee — 9 — — — — 


1) Oppenheim, International Law, Vol II, page 342, note δ. 
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A strict examination of these organizations is particularly necessary, 
because their members were for the most part men who had no juridical know- 
ledge, and to whom the limitations of International Law are unknov™m. I 


3 


believe that this is also the opinic ^ of the Chief United States Prosccutor 


„ho descu bed in his opening speech cf 20 November 1945, how a soldicr 


assigned to en execution squad could not hold an investigation as to whether 
1) 

the exocution was legally admissible. 
At the examination of the qucstion concerning the knovlodze of thx 


merkers regarding the illegality and injustice the mistake should not 


κ. ο ο cpexqdnd ave dines dis T. κα : 1 Voce Af bin MS ος 4 pe ee ο. 1. 
bo mode of assuming that the simak members of the organization haq the 


© 
i 


knowledge which we have gained in “his process on the basis of dc 
coming from secret archives, 

Particularly in the proceedinzs azainst the SD a zroat number of secret 
papers, documents and regulaticrs “ere 
for the internal administration of individual offices, The content of those 
papers therefore testifics, that they had not been brought to the knowl 
of all members, but only to a small determincd circle, in this connection 
I wish to refer for example to ^ = nomm document L 190, the STAHLECKET 
Report dealing with the activity ef Task Group Αν 

It ean therefore now be ascertained, that a great part cf the evidence 
produced by the Prosecution docs not suffice for the collective condemmaticn 


of the members of the SD. 


1) Transeript of session, page 42 


TN 





Finel SD Speech = Du. GAJLII. 








(Page 29 of original) 


The documents do not even prove that the offenders themselves were conscious 
of illegality, because in order to establish this, one must know the parvicula: 


circumstances of the act. But it must still be pr¢éved thet the members of the 


&) knew of these acts 


b) recognized that the acts were illegal or at least wrong. 


act with which the SD was charged, but in my 


o 
5 
-j 


-- 


of my statement regerding 
opinion it is sufficient if I describe the problem in general ani leave the 
examination in individual cases to the Tribunal, In cach individual cisc, 
however, with which the 3D is chergc |, and with each document submitted agesin: 
the SD, the Tribunal will not be eble to avoid this exemination. 

Vy stetemcnts made hitherto may lecd to the conclusion that the cevidenec of 
guilt cannot be summerily determines. by drawing conclusions from the bor 


ο. crimes and the typo of crime co:mitted, from the knowlcdgc all the membi 


EE = Afa - "PW " — n win y a ow Ln , Y ; " ZI an 5 T 30 pe dT. » Ὕ 1 
/ of these decds and from their consciousness of illegality. It is ratier 


nember of the organizations, so that on account of the circunstaao 
individual members should be given the opportunity to reply to 
Should the members ever have had knowledge of real facts of individual crimini 


acts, no proof is given, that they knew 


© 


HAE 
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thet their organizations were involved therein. 


A 
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B. 


A condemnation of the organizations is furthermore in oppo sition 
with the principle of penal law nulla poona sine lege. This principle 


has aiready been treeted in detail by the defendants of tho principal 
accused. I shall not repeat these statements but only point out 
briefly the following points; 

1) 

In his speech of indictment on 29.11.1945 the American Chief 
Prosecutor has said that the defendants counla not invoke this 
principle because they had themselves transgressed it. This arguinen 
in no way concerns the menbers of the Organizations because the 
members had no influence on the legislation but were thensclvos Objects 
of the legislation. 

Ino Prosecutor of the Union of Socinlist Soviet Republics has 

2) 
pointed out in his final speech on 29.7.1946 in the discussion of 
this principle, that the Charter of the International Military 
tribunal is an unviolable law and absolutely had to be carried out. 
inae Charter is however in no wey violated end shall also bo 
carried out if the Tribunal considers the principle nulla poona sine 
lege and does not condemn the organization, because paragraph 9 of 
the Charter is merely a can prescription. The Chief Prosecutor of 
the Union of Socialist Soviet Republics has said further that the 
Charter represents principles which arc contained in a succession 
of international agreements and in the legislation of all civilized 
peoples. 


lt merely appears from the international arreements and laws 


of civilized peoples that punnisheble offences 


LU 
- 





1) Page 33 of the minutes of the session (German), of 2011145 


2) Page 13212 of the minutes of the session of 29.7.46 (German). 
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must he judged by individual procecedinss. 


The principle of collective judgment of communittėss of persons 


was up to now unknown in International Law, On the contrary it is denied, 


” 


as said before, by the seience of International Law. 


«αἴ, 


Until the First ‘orld War it was the custom to include in peace 
reatics amnesty tlauses for war crimes committed. After thc First 
world “ar the general principle developed thet individual members of 
fighting forces might personally be made resyonsible after tho war for 

a 

the declaration of the chiefs of state of the United States of 
America, Great Britain and the Union of Socialist Soviet Republics 
of 2 November 1943 mentioned by the Prosecutor of the Socialist Soviet 
Republics orders expressly that individuals shall be made responsible. 
The decleration contains no statement to the cffect that the collective 
condemnation of communitios of persons is permissible. 

Paragraph 9 of the Charter is therefore not the expression of 
an internationally admitted lk gal maxim. This clause on tho 'ontrary 
creates a new law and cannot be made applicable with retroactive 
force, for instance for the time since 1921 as vurposed by thc Ohicf 
Prosecutor of the United States or even for the timc from 1935 on as 
purposcd by the Prosecutor of the Union of the Socialist Sovict Republ ies 
in nis final spc: ch on 2929-7-46, 

The condemnation of the orvanizations is therefore also in op»osi- 


tion to the principle nulle pocna sinc lere, 


— κ κ — 9 


\ TA 4 em 
1) Fenwick in International Law, 1924, page 578. 
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Section ΤΙ, 
Fe 


In the 2nd scetion of Part I, I come to the discussion of thc questions 
of procedure rosultinz from Parage. 9 of tuc Chartere In lezal procedure, 
accordins to parage 9 of the Charter, an orzanizaticn on group inay be said 


to be eriainal 


27 1n a trisl against a member of such cr 


/ 


= "t 4 >y 4 > — an r7 "Nm "ts σπα 
οσα Ὅαοη or group and 


b) in connection with any action by reason of which the accused 1s 


Poth these hypotheses must be realized. Of the principal defendants, on] 


the defendant AALPLNBARUNNER, Chief of the security Police and SD is involved, 


es member of tho SD. 
1, 
It can be zatherod from the words "in connection vith any 2etion b 
" 


reason of which the accused is sentencec", thet covery action of tho member 


or Zroup as criminal, 
This cannot be the meaning and purrosc his dcfinition, as I should 


like to illustrato by the law of the United Stotcs of 28 June 1910 already 


When persons belonging to one of the cssceictiong menticned in the 
Act of 20 Junc 1940 are arraigned before a tribunal in several different 
pPooccolin73, on cdnittédly extensive exarination of evidence but doubtful 


s. 4 4. ex = €333 Ἵ “. vy ot Τι; γ᾽ A , -p 1 ex ~~ v C f^ s 
in LCS results must be effected in each prc cecdinz, as to whethe the 


ation to which the person belongs fulfils the primary corditiorg 
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ould haopen that in one trial it is established that the 
organization nad pursued the purpose, named in the law of 28 June 1940, 


while in other trials the result of tho testimony is not considered as 


in orcer to avoid these difficulties it could be decreed by a provision 
of tne law that the trial bo held &ez&inst one or several members of the 
organization, the other members who have not ποῦ toon accused are given 
the possibility of a legal hearing and - if a member is condemned on 
account of his membership in an organization within tho meaning of the 
450760 of 28 June 1940 — tho Tribunal mekes tho declaration, to take ; 
ect for all məmbors of the organization, that the organization fulfils 
tho purpose mentioned in the decree of 28 Juno 1940. 

Svea s provision would achieve tze following: 

1) the testimony on the eins, tasks and activitios of tho organization 


woua bo taken only once, end 


2) cortrelictory decisions on the obi:etivo tasks, aims and activitics 
of tho org:nizetion would be avoided. 

Inis vurooss is sooarontly 5160 the intontion of per.9 of the Charter. 
Tho situetion is to be avoided whoreby tho Military Tribunal in the indi- 


Tui "M κ mt AS E - η ha r~ -- -€-— 5. y v LEN EE Τὴ 2 ^|. 3 | 
accusoc organizations would have to examine the: cuestion of the charactor 


+” ^" AAs r? - ~ $ ^ £1 -ν l^ (0 Y^ s vw de e& ο) ἃ = ~p Go 
of the organization cach timo and vorheps come to contradictory docisions. 


Cortainlv, it would be sufficiont for tho eccomlishnert cf tris purpose 


-- 


if ὕπο legal οὐ ξοοῦ wont only as far es the objective determination of 
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tag isis, @ins, anc activities of the organization and the dostermination 
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subsequent Procecdings 
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νο rogard to Law Koel’, &£8 it “2s oointod ovt already, the condemnation 
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cf the sanizetions according to par.9 of tho Chartor, contains not only 
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nen it could havpen that in one trial 3t ig established that the 
organization had pursued the purvose, named in the lew of 28 June 1940, 
while in other trials the result of tho testimony is not considered as 
sufficient. 

-n order to avoid these difficulties it could be decreed by a provision 
of tne law that the trial be held against one or several members of the 
organization, the other members who have not yet been aceused are given 
the possibility of a legal hearing and - if a member is condemned on 
account oi his membership in an organization within the meaning of tho 


G3oroo of 28 June 1940 -- the Tribunal nekes the declaration, to take 


ect for all mombers of the organiza on, that the organization fulfils 


would. bo takon only conce, end 
e \ «νεῖ ΠΣ ωπον A ΓΝ REM 2 ; . Sars 4- ἃ 
ο, CONPacictory cecisions on tha objective tas aims and activitios 


of the orgsnizetion would bo avoidoé, 


int tion of ver.9 of the Charter. 
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ine situation is to bo avoided whereby tho Vilitary Tribunal in the indi- 
vidual oceuvation zonos in tho oroccedings against the mombors of tho 


accuscQ organizations would have to examine tho guostion of the character 


i. 


D e^. ^ νο, Ια. ΥΣ 3 ^ "^ à 3 v^ y » - lm t5 a = ex 04 7 e rm ` 
OF tne organizetion cach time end verhaps come to contradictory decisions. 


ω fe 9 


Cortainly, it would be sufficient for tho eccomolishmort cf this purpose, 
15 tao logal οὐξοοῦ wen only as far es the objective determination of 
tao tasks, eine, and activities of the orsenization and tho determination 
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ita roger& to Law No.10, as it wes oointod out already, the condemnation 
of the orzanizetions according to par.9 of tho onertor, contains not only 
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the objective statement of the &eims, tasks, 
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Lo the organization 
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Here, the motior is -nly follows: Con, in the proceecing n; inst 

^ defendant, tho or 'niz^tion of which he 1:5 a member be decl. od 
crimin-l -lso for t 9 period Curin, which did not belong to the 
organization? 

„ccording to the statonont cf the american . rosecutor She crininrlity 
of the orzanizetion hos to be tested only on the strom tn of the 





Jefenvents section, Such ection of the defonc^nt confines the examination, 
15ο from the standpoint of time, to ! 19 question 58 to wnether the 
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organization con be ceclared crimin^l. Ti 


accinst an accused member can only justify 
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This temporal limit is justified ^lso ior tho following reasons: 


1l 


uO 


He who shall be sentenced, has the ri.ht 


[5 | pl 
be hearce 
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This right to be heard is not met by the making of statements before 


Court. On the contrary it includes ihe right to particivate in 


the whole proce 2:dings. According to Par. 9 of the Charter, this 
cht to participate in the entire proceedings is obvious not 


to bo annulle’, but restricted to onl, one person cf the Organization 





mentioned, in order to save time, as they st-rted from the princiole 
that the depositions of further member: as to the aims and tasks and 
activities of the Orrsanization were qumletive. A member who did 
not belong to the Organization during the whole period for which the 
Organization is to be declared criij.al, can define his attitude 
towards the question of the aims, tasks and activities of the 
Organization only for the duration οὗ his membership. According to 
the princiole of legal hearing it is therefore necessary thet a 
member participates in the proceedings as a defendant, if he was a 
norbor of t e Organization during the whole period for which the 
Organizetion is to be declared criminal, 

For these judicial reasons stso the Organization can be declared 
criminal only for the period during wich the defendant wes a member 
of it. Should en Organization be declared criminal for the entire 
duration of its existence, then a memLer must be indicted who 
belonged to it during the whele perioc. 

For juäici»l reasons the SD, ther- ore, could be declared 
criminal only for the period during which the defendant KALTENSAUNVER 

as Chief of the SIPO and the 929, i.e. since January 1943. 
The crimes vith which Offices 1; and V are charged must have 


been coumaitted during this period. 
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